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SEPARATE CONCURRING OPINION

| concur in the majority's results. However, | write separately to address

the recusal issue.

The maijority correctly concludes that the mere fact that the trial judge
formerly prosecuted the appellant did not summarily disqualify him from hearing
this case. A judge, however, shall avoid even the appearance of impropriety.
Tenn. R. Supr. Ct., Rule 10, Canon 2. Accordingly, a judge formerly a party at
interest in a pending case should exercise heightened caution to avoid even the
appearance of impropriety before hearing the case. Judges should disqualify
themselves when their impartiality may reasonably be questioned. Tenn. R. Supr.

Ct., Rule 10, Canon 3.

| feel that given the totality of the circumstances, this case does not pass
the "smell test" of increased caution. The expert's testimony was uncontroverted.
Ruling contrary to uncontroverted testimony may lend an appearance of
impropriety. Prudence dictates that the judge should not have heard the case
originally. He certainly should not continue to do so. These types of problems are

then avoided.

PAUL G. SUMMERS, Judge
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